E EARTHIUSTICE

Via Email and Fed-Ex

July 11, 2016

Lilian Dorka, Deputy Director, Acting Assistant Director
Office of Civil Rights

U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, N.W.

Mail Code 1201-A

Washington, DC 20460

Re: Title VI Civil Rights Complaint and Petition for Relief or Sanction by North
Carolina Environmental Justice Network, REACH, and Waterkeeper Alliance,
Inc., Against North Carolina Department of Environmental Quality (EPA OCR
File No. 11R-14-R4): Intimidation

Dear Interim Director Dorka,

This letter is intended to request that the Office of Civil Rights (“OCR”) investigate a claim that
the North Carolina Department of Environmental Quality (“DEQ”), directly and through the
actions of the North Carolina Pork Council and National Pork Producers Council (“Pork
Councils”) have engaged in and failed to protect Complainants from intimidation, which is
prohibited by Title VI and EPA regulations, 40 C.F.R. § 7.100. Members of affected communities
in Eastern North Carolina have long been subject to an atmosphere of intimidation by swine
facility operators, trade associations such as the Pork Councils and, ultimately, DEQ, formerly
the North Carolina Department of Environment and Natural Resources (“DENR”), by its
actions and inaction. The most recent specific incident occurred on January 13, 2016, when,
apparently at DEQ’s invitation and with no notice to North Carolina Environmental Justice
Network (“EJ Network”), Rural Empowerment Association for Community Help (“REACH")
and Waterkeeper Alliance, Inc. (collectively, “Complainants”), representatives of the Pork
Councils showed up at the first session of confidential mediation between Complainants and
DEQ. Given Complainants’ clear opposition to the Pork Councils’ participation in mediation
and the manner in which both the Pork Councils’ representatives and DEQ behaved, these
actions could only have been intended to intimidate. We ask that OCR immediately ensure that
DEQ put into place measures to protect against intimidation in its permitting program,
consistent with DEQ’s obligations pursuant to 40 C.F.R. § 7.35(a), and that OCR fully investigate
the specific incident of intimidation on January 13, 2016 described in this letter.

We bring this intimidating conduct to your attention for two reasons. First, this is further
evidence of DEQ’s inability or unwillingness to address civil rights complaints and to ensure
that members of the public are able to raise those concerns safely.
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Second, intimidation is prohibited by Title VI and EPA regulations. See 40 C.F.R. § 7.100. We
request that OCR investigate whether DEQ has violated Title VI and its regulations, which
establish that it is unlawful for anyone—an applicant for federal funds, a recipient of federal
funds, or an “other person” —to “intimidate, threaten, coerce, or discriminate against any
individual or group” for opposing discriminatory conduct or for participating in a Title VI
process. Id. Intimidation tactics faced by complainants in this case have risen to this level.

The importance of enforcing the anti-intimidation component of EPA’s Title VI regulations
cannot be overstated. As an Administrative Law Judge at the U.S. Department of Education
stated in an opinion upholding the Department of Education’s jurisdiction over a retaliation
claim asserted by a complainant exercising rights under Title VI,

If OCR were unable to offer broad protection to individuals who exercise their
rights..., the effectiveness of the statute and the regulations would be severely
hampered. Individuals would be discouraged from engaging in any protest
activity aimed at encouraging voluntary compliance with the law. Potential
complainants might be intimidated into withholding information from OCR or
providing false information under the threat of retaliation. OCR’s enforcement
process would be compromised and a full and fair inquiry into any alleged
discriminatory activity could be hampered.

Capistrano Unified Sch. Dist., 75 Ed. Law Rep. 1396, 1420 (Dep’t of Educ. Apr. 30, 1992).

L EPA REGULATIONS PROHIBIT INTIMIDATING CONDUCT.

EPA’s Title VI regulations explicitly prohibit intimidation:®

Intimidation and retaliation prohibited

! Complainants focus this letter on the prima facie case against DEQ, which has engaged in acts of
intimidation directly and “through contractual, licensing, and other arrangements.” See 40 C.F.R. §7.35
(a) (prohibiting discrimination “directly or through contractual, licensing, or other arrangements”).
EPA’s regulations also prohibit intimidation by “other persons,” such as the Pork Councils, where such
intimidation interferes with the exercise of rights under Title VI and EPA regulations. Id. §7.100. EPA’s
regulations specifically forbid intimidation by any person against individuals or groups that have “filed a
complaint,” testified or “participated in any way in an investigation, proceeding or hearing” to enforce
Title VI and its regulations, or that have otherwise “opposed any practice made unlawful” by EPA’s Title
VI regulations. Id. § 7.100(b). DEQ cannot evade review by pointing to the involvement of third parties
in the intimidating and retaliatory conduct.

2 EPA’s regulations prohibit both “intimidation” and “retaliation”, which together include intimidation,
threats, coercion and discrimination. 40 C.F.R. §7.100. The allegations herein focus on intimidating
conduct — that is, actions that cause people to be afraid and/or act to compel or deter protected activities.
See Merriam-Webster, Simple Definition of Intimidate, http://www.merriam-
webster.com/dictionary/intimidate (last visited July 11, 2016) (defining intimidate as “to make (someone)
afraid”).




No applicant, recipient, nor other person shall intimidate, threaten, coerce, or
discriminate against any individual or group, either:

(a) For the purpose of interfering with any right or privilege guaranteed by the
Acts or this part, or

(b) Because the individual has filed a complaint or has testified, assisted or
participated in any way in an investigation, proceeding or hearing under this
part, or has opposed any practice made unlawful by this regulation.

40 C.F.R. §7.100. Moreover, Title VI and its regulations establish that DEQ cannot engage in
prohibited activities such as intimidation “directly or through contractual, licensing, or other
arrangements....” Id. § 7.35(a).}

As the Title VI Legal Manual published by the Department of Justice (“DOJ”) sets forth, “[a]
complainant may bring a retaliation claim under Title VI or under a Title VI regulation that
prohibits retaliation.” Department of Justice, Title VI Legal Manual § VIII(C) (Retaliation),
available at https://www justice.gov/crt/title-vi-legal-manual#Retaliation (last updated Aug. 6,

2015).

A prima facie case of prohibited retaliation or intimidation includes the following four elements:

(1) that [the complainant] engaged in a protected activity, (2) that the recipient
knew of the complainant’s protected activity, (3) that the recipient took some sort
of adverse action against the complainant, and (4) that there was a causal
connection between the complainant’s protected activity and the recipient’s

adverse actions.

Id., citing Davis v. Halpern, 768 F. Supp. 968, 985 (E.D.N.Y. 1991) (Defendant’s summary
judgment motion to dismiss Title VI retaliation claim denied because plaintiff established

evidence of prima facie case).

In this case, Complainants filed a complaint under Title VI of the Civil Rights Act of 1964 and
EPA regulations, a protected activity pursuant to 40 C.F.R. §7.100 (a) and (b). Following

¥ Effective January 23, 2013, EPA has required that grant recipients, including DEQ, acknowledge that
they have “an affirmative obligation to implement effective Title VI compliance programs.” U.S. Envtl.
Prot. Agency, Civil Rights Obligations at 2 (Jan. 25, 2013), available at http://www.enviro-
lawyer.com/Civil Rights Obligations.pdf. Any effective compliance program must include measures to
identify, prevent and resolve interference with the exercise of rights under Title VI and EPA regulations.
Recipients such as DEQ must further “be prepared to demonstrate to EPA that such compliance
programs exist and are being implemented or to otherwise demonstrate how [they] [are] meeting [their]
Title VI obligations.” Id.




acceptance of the Complaint, Complainants explored and then engaged in voluntary
Alternative Dispute Resolution (ADR), from approximately March 2015, when Complainants
and DEQ agreed to ADR, until March 2016. The Complainants have also assisted in the
investigation by providing declarations and supplementary material. All of these steps

constitute protected activity.

There is no doubt that both DEQ and the Pork Councils had actual knowledge of the protected
activity: complainants sent DEQ a copy of the Complaint on or about September 3, 2014, and
the Pork Councils filed papers on December 18, 2015 seeking to intervene in the investigation
and mediation. See Letter from Thomas Brugato & Benne C. Hutson, on behalf of Pork
Councils, to Velveta Golightly-Howell, Dir., EPA OCR (Dec. 18, 2015), attached hereto as Ex. 1;
see also Letter from Thomas Brugato & Benne C. Huston, on behalf of Pork Councils, to Velveta
Golightly-Howell, Dir., EPA OCR (Feb. 19, 2016), attached hereto as Ex. 2.

DEQ and the Pork Councils engaged in acts of intimidation, see infra at II, and interfered with
the exercise of Complainants’ rights.

Finally, there is clearly a causal connection between the assertion of rights by Complainants and
the acts of intimidation by DEQ and the Pork Councils; indeed, the Pork Councils” surprise
intrusion into ADR on January 13, 2016, with the approval of DEQ, caused Complainants fear
and is inextricably intertwined with this assertion of rights. The DEQ and Pork Councils’
actions on January 13, 2016 made clear to Complainants that the agency obligated to protect
their communities and the environment from the industry’s adverse impacts has and will
continue to forsake those obligations for the industry’s interests. Without consequence from

EPA, those actions undermine the assertion of rights (including through the ADR process).

The remainder of this letter will summarize DEQ’s affirmative involvement in intimidating acts
on January 13, 2016 as well as its responsibility for those acts based on DEQ’s failure to maintain
a program that protects Complainants from interference in the exercise of their rights. The
letter will then offer background information about the context for these events — that is, the
intimidating atmosphere in Eastern North Carolina, which has been exacerbated over time by
DEQ’s long-standing failure to take effective action to protect the rights of community

members.

IL. JANUARY 13, 2016 INTIMIDATION BY DEQ DIRECTLY AND THROUGH ITS
CONTRACTING, LICENSING AND OTHER ARRANGEMENTS.

In March 2015, Complainants agreed voluntarily to participate in ADR with DEQ, in an attempt
to resolve the issues raised in their Complaint. It was Complainants” understanding that the
ADR process was confidential and that even the conversations involved in the convening



process were confidential in accordance with the Administrative Dispute Resolution Process
Act of 1996, 5 U.S.C. § 574.* EPA’s own website describes confidentiality in ADR as a
“procedural safeguard” to protect the interests of participants in a Title VI complaint EPA,
Frequently Asked Questions about the Use of Alternative Dispute Resolution in Resolving Title
VI Complaints, https://www.epa.gov/ocr/frequently-asked-questions-about-use-alternative-
dispute-resolution-resolving-title-vi (last updated Feb. 19, 2016). Two sections of this document
are applicable. First, in response to the question “What procedural safeguards exist in ADR?”,
the FAQ indicates that a mediator works with the parties to establish ground rules about
confidentiality and other issues and that all participants in mediation must abide by the ground
rules. Id. Second, in response to a question focused, particularly, on confidentiality, the FAQ
states:

Confidentiality is a critical component of successful ADR processes.
Confidentiality protections provided by federal and state laws allow the
participants in the ADR process to freely engage in candid, informal discussions
about their interests to reach the best possible resolution. Confidentiality allows
participants to speak openly without the need for posturing or fear that
statements made during an ADR process will be used against them later. At the
same time, the public may have an interest in particular Title VI complaints.
Thus, the complainant and recipient should work with their mediator or
facilitator to craft rules regarding confidentiality in the ADR process....

Id. Complainants had strong reservations about keeping the fact of mediation confidential,
given that Complainants have partners, members, constituencies and boards to which they are
accountable. See Declaration ol_ at 1 16 (June 30, 2016), attached hereto as
Ex. 3. Nonetheless, Complainants were willing to abide by terms requiring the parties to keep
both the fact and content of mediation confidential until the first mediation session, when
confidentiality could be the subject of discussion and negotiation. See id. at { 17.°

On December 18, 2015, the Pork Councils filed papers with EPA seeking to “intervene” in the
administrative complaint filed by Complainants and, surprisingly, in the mediation. See Ex. 1.
To Complainants” knowledge, neither Complainants nor the mediator informed the Pork
Councils about the mediation and it is likely that DEQ conveyed this information. To
Complainants” knowledge, DEQ did not respond to the Pork Councils’ request to EPA, but
Complainants sent a response to EPA strongly objecting to the Pork Councils” attempt to
intrude in the administrative process and urging EPA to reject their request in a timely way. See
Letter from Marianne Engelman Lado, Sr. Staff Att'y, Earthjustice & Elizabeth Haddix, Sr. Staff

4 Section 574 of the Administrative Dispute Resolution Act of 1996 limits the disclosure of communication
by the neutral to a dispute, as well as by the parties. In any given mediation, additional restrictions
under state law, including those applicable to executive agencies within the state, may also apply.

® Complainants seek OCR guidance on the availability of a process for submitting evidence from the ADR
process supporting Complainants” belief that DEQ was aware that the Parties were under an obligation to
keep both the fact and content of mediation confidential.

5



Att’'y, Univ. of N.C. Ctr. for Civil Rights, to Velveta Golightly-Howell, Dir., EPA OCR (Jan. 5,
2016), attached hereto as Ex. 4. Complainants explicitly rejected participation by the Pork
Councils in ADR:

[N]either Title VI nor EPA’s implementing regulations provide authority for the
Pork Council to have a role in the ADR process unless complainants and the
recipient consent.... Complainants agreed to participate in ADR under the terms
established by EPA. Notwithstanding the Pork Councils’ reliance on the 1998
Interim Guidance for Addressing Title VI Administrative Complaints
Challenging Permits suggesting that OCR “may” seek participation from
“others” in a resolution process...the following description of the ADR process
offered by EPA’s Interim Case Resolution Manual is consistent with the
information provided by EPA through the process:

EPA OCR’s Alternative Dispute Resolution (ADR) process
involves the formal mediation of a complaint or complaint
allegations between the complainant and recipient, through the use of
a professionally trained mediator.... As appropriate, the EPA
may offer the complainant and the recipient an opportunity to
engage in the ADR process at any stage in the complaint
process....

The process is voluntary, and absent mutual agreement by the parties — which
has certainly not occurred here — the Pork Councils have no seat at the table.

Ex. 3 at 4 (emphases in original). In response to yet another letter brief by the Pork Councils
sent to EPA, see Ex. 2, Complainants reiterated their unequivocal opposition to the Pork
Councils’ request for official status in the administrative proceeding and ADR. Letter from
Marianne Engelman Lado, Earthjustice & Elizabeth Haddix, Univ. of N.C. Ctr. on Civil Rights,
to Velveta Golightly-Howell, Dir., EPA OCR (Jan. 11, 2016), attached hereto as Ex. 5.5

The Parties and mediator planned to meet at the offices of the UNC School of Law Center for

Civil Rights (“CCR”) in Chapel Hill, North Carolina, on January 13, 2016 for two days of

negotiation. Representatives for Complainants included their attorneys and
from the E] Network, M from REACH, and

mm Waterkeeper Alliance. information and belief, neither ouncils nor

DEQ informed Complainants in advance that the Pork Councils knew the time and place of

ADR, nor that representatives of the Pork Councils planned to attend. When Complainants
arrived at the CCR offices for the first mediation session on January 13%, they learned that

representatives of the Pork Council were in the parking lot. See Decl. of— at

® OCR rejected the Pork Councils’ request for official status on January 15, 2016. Letter from Velveta
Golightly-Howell, Dir., OCR to Gerald Yamada et al. (Jan. 15, 2016).



123. Their presence, as well as the lack of notification, was anxiety-producing for
Complainants. M worried, for example, about whether the representatives from
the Pork Counctls might be gathering information about the identities of participants. Id. 1 24.
Ultimately, five representatives from the Pork Councils came into the building — including
Benne Hutson, an attorney for the North Carolina Pork Council from McGuire Woods, LLP,/
who had apparently traveled from Charlotte, North Carolina, for this purpose, one or two
attorneys for the National Pork Producers from Covington & Burling LLP, who had apparently
traveled from Washington, D.C., Michael Formica, Chief Environmental Counsel for the
National Pork Producers, who had also apparently traveled from Washington, D.C., and two
other representatives, and demanded to participate over the objections of Complainants.®
Representatives of DEQ admonished Complainants about opposing their participation and
argued that the Pork Councils should be included in the mediation session, clearly
communicating to Complainants that they supported the Pork Councils’ engagement. Decl. of
Naeema Muhammad at { 26; see also Ex. 2 at 1-2 (referring to “NCDEQ’s statements to the
mediator in support of the Councils” participation.”). Representatives from the Pork Councils
resisted requests by counsel for Complainants that they leave the building, and instead asked to
be seated in a conference room. Ultimately, the Pork Councils” intrusion disrupted ADR: it
delayed the start of ADR by nearly two hours and generated an atmosphere of distrust.
Moreover, despite requests that they leave the building, Pork Council representatives remained
in the hallway as negotiations began, all countenanced by DEQ. See Photograph of Pork
Council representatives (Jan. 13, 2016), attached hereto as Ex. 6. Neither DEQ nor the Pork
Councils had any basis for believing that Complainants would allow the Pork Councils to
participate voluntarily, and they should have known that the surprise intrusion of the Pork

Councils’ representatives would be unwelcome and intimidating to Complainants, creating fear
and uncertainty.

7 Benne Hutson has been influential with North Carolina’s state legislature and, particularly, at DEQ. A
bio appearing on the McGuire Woods website provides information about his leading role in the state’s
environmental regulatory system: “In 2012, the North Carolina Speaker of the House appointed Benne to
the state’s environmental management commission, which is responsible for all air, water and waste
regulations in the state. In 2013, Governor Pat McCrory appointed Benne chairman of the commission.
Benne served on the Commission until January 2015.” McGuireWoods, Benne C. Huston,
https://www.mcguirewoods.com/People/H/Benne-C-Hutson.aspx?pdf=1.

8 See Ex. 2 at 1 (“Client representatives for each Council as well as outside counsel were present and
traveled substantial distances to attend....”).



III. BACKGROUND: A PERVASIVE ATMOSPHERE OF INTIMIDATION AND DEQ’S
HISTORIC FAILURE TO PROTECT THE RIGHTS OF THE AFFECTED
POPULATION IN EASTERN NORTH CAROLINA.

The January 13, 2016 event should be viewed in its context. For years, residents of Eastern
North Carolina have raised concerns about the adverse impacts of industrial swine opera’cions,9
and more specifically, about the disparate impact of these facilities on the basis of race and
national origin'® and the atmosphere of intimidation that has served as a barrier for members of
the community to assert their rights. Over these many years and continuing to today, DEQ has
failed to take action to protect community members against retaliation or intimidation.

The context for raising concerns about intimidation is relevant. Eastern North Carolina, home
to the counties where the density of hog operations is greater than anywhere else in the United
States, is also home to a large population that has historically been disproportionately
disenfranchised and remains disproportionately low-income.

Indeed, as Dr. Steve Wing has reflected, there is a strong correlation between the location of
industrial hog farms to the density of slave populations in the 1860s. See Laura Orlando, The
Legacy of Slavery: What Inequality and Industrial Hog Operations Have in Common, In These Times,
May 19, 2015, http://inthesetimes.com/rural-america/entry/17771/what-industrial-hog-
operations-and-inequality-have-in-common. As described by Dr. Wing, racial injustice and
inequality are closely associated with today’s conditions: “If workers and residents in rural
communities that are most directly impacted had basic political and human rights, industrial
agriculture would not have developed with such destructive force because those affected by its
side effects would have been able to protect themselves.” Id. According to the U.S. Census, in
Duplin County, which boasts of more pigs per person than any other county in the country, the
poverty rate exceeds 27%, as compared to 17.2% for the state as a whole. See U.S. Census
Bureau, QuickFacts, Duplin County, North Carolina,
http://www.census.gov/quickfacts/table/IPE120214/37,37061,00 (enter “North Carolina” and
“Duplin County” into search bar, find “Income and Poverty” data, and “Persons in poverty,
percent”).

The atmosphere of intimidation, which includes fear of both economic and physical harm, has
been pervasive in areas such as Duplin County. Murphy-Brown, a regional powerhouse in the

® See, e.., Joby Warrick & Pat Stith, North Carolina’s Booming Hog Industry is Generating Tax and Revenue.
But Some Residents Say the Cost is Too High. Raleigh News & Observer, Feb. 24, 1995 (part of the Pulitzer
Prize winning Boss Hog series on the rise of the industrialized hog industry in eastern North Carolina,
including concerns raised by people who live near hog facilities).

' See, e.g., NCEJN, The Rest of the Story, available at http://ncejn.org/ (interview with Cindy Watson, state
representative 1995-1998, who heard community concerns); Declaration ofH (Aug. 30, 2014), at
11 6—10, originally submitted with Complaint and attached hereto as Ex. 7 (éfforts B3 REACH to create
opportunities for residents to testify about the impacts of hog farms and engage in collaborative problem
solving with government and industry representatives from 2005 to the present).
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pork and poultry sectors, is the leading employer in the county, and the animal industry
accounts for three of the top four employers. Duplin County, Major Employers,
http://www.duplincountync.com/aboutDuplinCounty/majorEmployers.html (last accessed July
8,2016). To cite but a few examples, w
resident of Duplin County, personall fienced inti
miles of ten hog facilities. Though her family had hogs when she was

the impact of industrial hog facilities has adversely affected her life. At one point her water was
tested and she was told by a state agency to stop drinking the water. After her water was

African American

lives within two
owing up in the region,

tested, however, one of the hog famers living near her found out about the results. She couldn’t
be sure who told the famer about the tests, but, a” stated, “[T]hat farmer came back
with their industry spokesperson and asked me alot of questions as if they were trying to make
it seem like I was out to get the hog farmer.” Declaration of (Sept. 2, 2014), at |
7, originally submitted with Complaint and attached hereto -8 describes
being upset and feeling vulnerable. She describes feeling like the men wer

ing to take
advantage” of her. Id.

Another community member, w, also recounts the futility of filing complaints with

DEQ and retaliation by the grower Whose sprayfields abutted theM family property.
(Apr. 18, 2014), at 11 15-20, originally submitted with Complaint

received a letter from a lawyer associated with the

Declaration of

9.
hog industry threatening her withjail time if she continued to complain, and she and her
mother were subject to threats of physical violence. Id. 1 17-18; see also N.C. Envtl. Justice
Network, ...The Rest of the Story: Corporate Hog Production in North Carolina at 4:40, YouTube
(Jan. 9, 2013), https://www.youtube.com/watch?v=ReMXawj40K8 (intimidation and harassment

of Herring family, including a threat that ifw continued to complain, the grower
would sue her, that the grower violently shookhiér elderly mother, and that the grower blocked

and attached heretoas

her car on the road); Steve Wing, Social Responsibility and Research Ethics in Community-Driven
Studies of Industrialized Hog Production, 110 Envtl. Health Persp. 437, 443 (2002), attached hereto
as Ex. 10 (referencing Wilmington Star report that two Duplin County residents who publicly
opposed industrial hog production became concerned about their jobs when Murphy Farms
representatives contacted their supervisors).

Notably, information released by Murphy-Brown, LLC in discovery in a nuisance lawsuit, Gillis
v. Murphy-Brown, LLC, No. 7:14-CV-00185-BR (E.D.N.C. Third Amended Complaint filed July 3,

2015), demonstrates thatm continue to be targeted in some manner
for attention by Murphy-Brown." See E-mail from Gary Pearce, to Keira Lombardo, Senior Vice
President of Corporate Affairs, Smithfield Foods, Inc., et al.(Aug. 24, 2015, 2:58 PM), attached
hereto as Ex. 11 (listinM info and strategy” on agenda for call with
representatives from Smithfteld, the North Carolina Pork Council, and North Carolina Farm

Families).

RN ) Nty ork: describes

the intimidating atmosphere in which community members live and work, “which makes it



more difficult to speak up about the problems they face.” Decl. of — at 14.
Given the weakness of the local economy and reliance of families on the animal industry,
_ believes that “people in the community are worried that if they speak out, th%
family members may lose their jobs.” Id { 5. ToMthe history of racial
intimidation and oppression in Eastern North Carolina has a continuing effect on relations and
power in the community today, and “it remains hard for African Americans to speak out,
particularly in low-income communities.” Id. 1 6. Over time, officials from DENR and now
DEQ attended meetings pulled together by REACH and by the E] Network, which
_ also attended, and heard complaints both about the impacts of indust rIVhog
operations and the atmosphere of intimidation. To her knowledge, DEQ failed to take any
action to address acts of intimidation. Id.]]7-8. To the contrary, DEQ employees in regional
offices, which receive complaints from the public about whether animal operations are
complying with DEQ’s standards, on at least one occasion placed a call to an animal operation
(which they are supposed to regulate) to notify it that a community member lodged a

complaint. Id { 8. recounts the experience of REACH
_ who aftercalling DENR to make a complaint, received a phoné'call from the
operator of the hog facility, who phoned to talk about his complaint. See id. To the knowledge
of Complainants, DEQ has acted with disregard for the confidentiality of community members
and to the present has failed to investigate or protect community members from threats and
intimidation.

Individual growers and the pork industry, though its trade organizations the Pork Councils,
have tried to intimidate community members directly and through actions taken to get
confidential information from research scientists working with community members. See id. 1
10-12. Industry tactics also have a deterrent effect on inquiry into the effects of industrial hog
operations, preventing collaborations between researchers working in the field of community-
based participatory research and community residents. Id. { 12. In the late 1990s, for example,
after Drs. Steve Wing and Susanne Wolf finalized a report on the frequency of health symptoms
in populations living in proximity to industrial hog operations, the North Carolina Pork
Council sent Drs. Wing and Wolf a letter requesting all documentation related to the study
including, among other things, “the identities of all persons who worked on or contributed to
the Study (including persons interviewed).” Letter from Att'ys for N.C. Pork Council, to Steve
Wing & Susanne Wolf (1999), quoted in Steve Wing, supra. The request raised a number of
concerns, not the least of which was that the identities of the people participating in the study
were confidential. Wing, supra, at 441. Industry representatives also contacted federal funders
of Dr. Wing's researchers. Id. As Dr. Wing later wrote:

Breach of confidentiality was a concern not only from a legal and ethical
standpoint. The community trust upon which our research depended would be
seriously compromised as well, potentially destroying valued professional and
personal relationships and threatening the continuation of research into
exposures and health of neighbors of swine CAFOs.
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Id. Dr. Wing concluded that although there is a legitimate role in scientific inquiry for
evaluating evidence and replicating findings, “the primary purpose of the Pork Council’s
request appeared to be harassment and intimidation.” Id.; see also David Kirby, Animal Factory
at 262, 338-340 (1st ed. 2010) (describing industry effort to discredit JoAnn Burkholder,
currently the William Neal Reynolds Distinguished Professor at North Carolina State
University and director of the NCSU Center for Applied Aquatic Ecology). As OCR already is
aware, Dr. Wing was recently again served with a subpoena from industry representatives
seeking information about the identity of participants in Dr. Wing’s community-based
participatory research on the effects of living in proximity to industrial swine operations. See

Dect. o NN <111
|

We ask that EPA immediately ensure that DEQ put into place measures to ensure that
intimidation does not occur in its permitting program “directly or through contractual,
licensing, or other arrangements...”, 40 C.F.R. § 7.35(a), and that EPA fully investigate DEQ’s
failure on January 13, 2016 to protect Complainants from intimidation,

CONCLUSION

Please do not hesitate to contact us for additional information related to this letter.

Sincerely,

-

Marianne Engelman Lado
Senior Staff Attorney
Alexis Andiman
Associate Attorney
Earthjustice

48 Wall Street, 19th Floor

"1 Tactics used to put pressure and intimidate Complainants are also exemplified by a communications
campaign developed and implemented by North Carolina Farm Families, an organization recently
established for the purpose of organizing against what it calls “anti-agriculture activist groups” and is
supported by Smithfield, the North Carolina Farm Bureau and other industry players. N.C. Farm
Families, Who Are North Carolina’s Farm Families, http://ncfarmfamilies.com/about-us/ (last visited July
8, 2016). In a flyer sent to growers in May 2016, North Carolina Farm Families sought contributions for a
campaign to counteract “powerful groups led by ([ EIINEEEEE V 2tcrkeeper Alliance,” which is
one of the Complainants. See Fundraising Advertisement, Ed Emory, President, N.C. Farm Families
(May 18, 2016) (appended to Letter from Zach McCullen III, Vice President — Swine Div., Prestage Farms,
Inc.. (May 18, 2016)), attached hereto as Ex. 12. The advertisement boasted of spending two million
dollars “to run ads across North Carolina — on television, radio, newspapers and the Internet”. Id.
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New York, NY 10005
mengelmanlado@earthjustice.org
aandiman@earthjustice.org
T:212.845.7393

F: 212.918.1556

Elizabeth McLaughlin Haddix
Senior Staff Attorney

UNC Center For Civil Rights
School of Law Annex

323 W. Barbee Chapel Rd.
Chapel Hill, NC 27517
emhaddix@unc.edu
919-445-0176

cc.
Daria Neal

U.S. Department of Justice

Civil Rights Division

950 Pennsylvania Avenue, N.W.

Office of the Assistant Attorney General, Main
Washington, D.C. 20530

Sam Hayes

North Carolina Department of Environmental Quality
217 West Jones Street

Raleigh, NC 27603

!g !rth Carolina Environmental Justice Network

_—

Waterkeeper Alliance, Inc.

Exhibits
1. Letter from Thomas Brugato on Behalf of the National Pork Producers Council et al. to
Velveta Golightly-Howell (Dec. 18, 2015)
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11.

12.

. Steve Wing, Socia

Letter from Thomas Brugato on Behalf of the National Pork Producers Council et al. to
Velveta Golightly-Howell (Feb. 19, 2016)

Declaration of— (June 30, 2016)

Letter from Marianne Engelman Lado, Sr. Staff Att’y, Earthjustice & Elizabeth Haddix,
Sr. Staff Att'y, Univ. of N.C. Ctr. for Civil Rights, to Velveta Golightly-Howell, Dir., EPA
OCR (Jan. 5, 2016)

Letter from Marianne Engelman Lado, Earthjustice & Elizabeth Haddix, Univ. of N.C.
Ctr. on Civil Rights, to Velveta Golightly-Howell, Dir., EPA OCR (Jan. 11, 2016)
Photograph of Pork Council representatives (Jan. 13, 2016)

Declaration of (Aug. 30, 2014), originally submitted with Complaint
Declaration of (Sept. 2, 2014), originally submitted with Complaint
Declaration of (Apr. 18, 2014), originally submitted with Complaint

sibility and Research Ethics in Community-Driven Studies of
Industrialized Hog Production, 110 Envtl. Health Persp. 437 (2002)

E-mail from Gary Pearce, to Keira Lombardo, Senior Vice President of Corporate Affairs,
Smithfield Foods, Inc., et al.(Aug. 24, 2015, 2:58 PM)

Fundraising Advertisement, Ed Emory, President, N.C. Farm Families (May 18,
2016)(appended to Letter from Zach McCullen III, Vice President — Swine Div., Prestage
Farms, Inc.. (May 18, 2016)
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December 18, 2015

By Email & U.S. Mail

Velveta Golightly-Howell
Director, Office of Civil Rights
EPA

Mail Code 1210A

1200 Pennsylvania Ave., NW
Washington, DC 20460

(202) 564-7272
golightly-howell.velveta@epa.gov

Re: National Pork Producers Council and North Carolina Pork Council Motion
to Intervene in Administrative Complaint 11R-14-R4 Proceedings

Dear Director Golightly-Howell:

We represent the National Pork Producers Council (NPPC) and the North Carolina Pork
Council (NCPC), and write in regards to Title VI Administrative Complaint 11R-14-R4 (the
Complaint) relating to the North Carolina Department of Environmental Quality (NCDEQ),
formerly known as the North Carolina Department of Environment and Natural Resources)
general permit program for swine farms in North Carolina. The Complaint was accepted in part
for investigation by EPA’s Office of Civil Rights on February 20, 2015.

Please accept this letter as NPPC and NCPC’s motion to intervene and participate in the
proceedings relating to the Complaint. Specifically, NPPC and NCPC seek and intend to
participate in the upcoming mediation and any further proceedings that OCR may conduct in
connection with the Complaint against NCDEQ.

NPPC and NCPC are stakeholders in this proceeding because these organizations and
their members could be adversely affected by the proceeding’s outcome.* In addition, NPPC and
NCPC will present valuable information to OCR and the mediator that would assist in resolving
the Complaint. For these reasons, NPPC’s and NCPC’s intervention is justified.

! Indeed, because the resolution of this Complaint could potentially have a direct impact on pork
producers in North Carolina (and elsewhere in the country), excluding NPPC and NCPC from
these proceedings would raise a serious due process concern, as the pork industry would be
deprived of notice and an opportunity to be heard on these matters. See Mullane v. Central
Hanover Bank & Trust Co., 339 U.S. 306, 313 (1950) (touchstone requirement of the Due
Process Clause is “notice and opportunity for [a] hearing”).



NPPC is an association of 43 state pork producer organizations, which serves as the
global voice for the nation’s pork industry. The U.S. pork industry represents a significant
value-added activity in the agricultural economy and the overall U.S. economy. Nationwide,
more than 68,000 pork producers marketed more than 112 million hogs in 2014, and those
animals provided total gross receipts of more than $21 billion. According to lowa State
University economists Daniel Otto, Lee Schulz and Mark Imerman, nationwide the U.S. pork
industry is directly responsible for the creation of nearly 35,000 full-time equivalent pork
producing jobs and generates about 128,000 jobs in the rest of agriculture, and additional jobs in
related sectors. All told, the U.S. pork industry is responsible for more than 550,000 mostly rural
jobs in the United States. In North Carolina, the pork industry is responsible for approximately
$1.46 billion in gross state product and 24,626 jobs.

Over 2,400 pork producers in North Carolina belong to the NCPC with a large number of
them operating under the permits that are challenged in the Complaint. Chartered in 1962, the
NCPC is one of the oldest state pork producer organizations in the country whose mission has
been and continues to be promoting and educating to ensure a socially responsible and profitable
North Carolina pork industry.

With this membership, history and mission, NPPC and NCPC have detailed knowledge
of the pork industry (both from a national and state perspective), and can provide OCR useful
information and an important perspective that would assist in resolving the Complaint, including:

 Information regarding the North Carolina permitting program and controls
regulating the pork industry, including the history of that program and the
extensive participation of the public in developing those controls;

 Information as to how the North Carolina permitting program and controls
compares to others in the country;

 Information on current operational practices on hog farms subject to this
regulation;

 Information on regulatory compliance by permitted farms and their meeting of
environmental performance benchmarks, including analysis of how swine farms in
North Carolina compare to those elsewhere in the United States;

« The substantial economic benefits of the pork industry in North Carolina,
including its benefits to communities of color and low income communities, and
the similar national economic benefits of the pork industry;

« The history of the pork industry in North Carolina, including the many
improvements to industry practices made over the past two decades;

 Information on siting of these farms and the changing demographics of
communities near swine farms in the state;



 Information relating to the nature of the alleged injuries claimed in the Complaint
and the experiences of farmers on the ground;

« Analysis relating to the claimed statistical disparities asserted in the Complaint;
and

« Information and analysis relating to the demographics of communities located
near swine farms nationally.

EPA has repeatedly recognized that permittees and industry representatives have valuable
information that may assist with the investigation and potential informal resolution of Title VI
complaints. Interim Guidance for Addressing Title VI Administrative Complaints Challenging
Permits at 1 (1998) (“EPA believes that robust stakeholder input is an invaluable tool for . . .
informally resolving Title VI complaints when they arise.”); see also EPA, Role of Complainants
and Recipients in the Title VI Complaints and Resolution Process at 5 (May 4, 2015) (noting that
OCR may “gather additional information from relevant sources (e.g., community members,
businesses/industry, and permit holders)”); 65 Fed. Reg. 39,650, 39,693 (June 27, 2000) (“The
permittee may also be asked to provide information to assist in the investigation of the
complaint. . .. During several investigations, permit applicants have sent information to OCR
that they believe is relevant. In those instances, OCR has reviewed the information and placed it
in the investigatory file.”); EPA, No. 01R-95-R9, Investigative Report, at 40 (Aug. 30, 2012)
(noting that the administrative file contained “material provided” “by the facilities” at issue).

EPA has also recognized that permittee and industry interests can be adversely affected
by the disposition of a Title VI complaint, and so recognizes that they are a stakeholder in the
Title VI process. See, e.g., EPA, Interim Guidance for Addressing Title VI Administrative
Complaints Challenging Permits at 1 (1998) (“Title VI environmental permitting cases may have
implications for a diversity of interests, including those of the recipient, the affected community,
and the permit applicant or permittee.”).

For these reasons, NPPC and NCPC desire to participate in the mediation and any other
proceedings relating to the Complaint. NPPC and NCPC have vital information essential to a
full and fair resolution of this matter. NPPC, NCPC and their respective members also have a
direct stake in the outcome of these proceedings, and serious due process concerns would be
raised if NPPC and NCPC were excluded from these proceedings. NCPC’s and NCPC’s
participation in these proceedings is fully consistent with EPA’s Title VI regulations and
guidance, which “encourage the informal resolution of all complaints with the participation of all
affected stakeholders.” EPA, Interim Guidance for Addressing Title VI Administrative
Complaints Challenging Permits at 3 (1998) (emphasis added); see also 65 Fed. Reg. at 39,673
(noting that “OCR may seek participation from the complainant, the permittee, or others” in the
informal resolution process).

We understand that the mediation is currently planned to take place in January 2016.
Accordingly, we would appreciate OCR’s confirmation of NPPC’s and NCPC’s intervention as
soon as practicable, so that NPPC and NCPC can adequately prepare for and make arrangements
to attend the mediation, and we intend to reach out directly to the mediator regarding NPPC’s
and NCPC'’s participation. Please do not hesitate to contact us if you have any questions.



cc.

Sincerely,

%m $ g@/&fﬁ '
National Pork Producers Council

By Counsel

Gerald Yamada

- Thomas R. Brugato

Covington & Burling LLP
One CityCenter

850 Tenth Street, NW
Washington, DC 20001-4956
Tele: (202) 662-5515

Email: tbrugato@cov.com

Michael K. Lewis, Mediator
Jeryl Covington, EPA
Sam Hayes, General Counsel, NCDEQ

North Carolina Pork Council

By Counsel

Benne C. Hutson
McGuireWoods LLP
201 North Tryon Street

"Suite 3000

Charlotte, North Carolina 28202-2146

Tele: (704) 343-2060

Email: bhutson@mcguireWoods.com

Eugene E. (“Matt”) Mathews, 111

Christopher E. Trible

McGuireWoods LLP.

Gateway Plaza

800 East Canal Street

Richmond, Virginia 23219-3196

Tele: (804) 775-1000

Email; mmathews@mcguirewoods.com
ctrible@mcguirewoods.com

Marianne Engleman Lado, Esq., counsel for Complainants

" Jocelyn D’ Abrosio, Esq., counsel for Complainants
Michael Formica, Assistant Vice-President, Domestic Policy & Counsel, NPPC

Deborah Johnson, Chief Executive Officer, NCPC
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February 19, 2016

By Email & U.S. Mail

Velveta Golightly-Howell
Director, Office of Civil Rights
EPA

Mail Code 1210A

1200 Pennsylvania Ave., NW
Washington, DC 20460

(202) 564-7272
golightly-howell.velveta@epa.gov

Re:  National Pork Producers Council and North Carolina Pork Council Motion
to Intervene in Administrative Complaint 11R-14-R4 Proceedings

Dear Director Golightly-Howell:

We are in receipt of your letter dated January 15, 2016 and appreciate your response
regarding our request to participate in these proceedings. In the event mediation between the
Complainants and NCDEQ does not result in a resolution, the North Carolina Pork Council and
the National Pork Producers Council (“the Councils”) stand ready to serve as a resource for OCR
as it conducts its investigation. We would plan to submit information that would assist in
resolving the allegations in the complaint. Please do not hesitate to contact us if you have any
questions or feel that the Councils could provide useful information at any point.*

In addition, so you are fully aware, we wanted to provide you a brief update relating to
the mediation. As you know, a mediation session took place on January 13 and 14, in Chapel
Hill, North Carolina. As stated in the Councils’ December 18 motion, both Councils intended
and desired to participate in this mediation session, and neither OCR nor the mediator had stated
before the mediation that the Councils could not attend. Unfortunately, counsel for the
Complainants excluded both Councils from the mediation session, despite the NCDEQ’s support
for the Councils’ participation.

The Councils traveled to the location for the mediation session and arrived well before
the scheduled start time. Client representatives for each Council as well as outside counsel were
present and traveled substantial distances to attend, demonstrating the Councils’ good faith
commitment to participating in the mediation.

After several hours of discussion (through the mediator) regarding the Councils’
participation, counsel for Complainants stated that the Councils were not welcome at the
mediation, despite NCDEQ’s statements to the mediator in support of the Councils’

! The Councils continue to believe that they have a right to participate in the mediation and
investigation and reserve all rights in this respect.



participation. The only rationale provided was a vague reference to the “integrity of the
mediation process.” The Complainants did indicate that they might be willing to meet
separately, outside of the mediation context, with the Councils. They then instructed the
Councils to leave the building where mediation was held — the University of North Carolina Law
School Center for Civil Rights (who are co-counsel for Complainants).

It is unfortunate that the Councils were excluded from the mediation by Complainants,
and the Councils remain puzzled as to why Complainants remain opposed to the Councils’ good-
faith participation. The Councils are disappointed that, despite being stakeholders with regards to
the issues raised by the complaint and having significant expertise and relevant facts that could
assist in the resolution of these issues, they have been excluded from good-faith participation in
the mediation.

Nevertheless, the Councils remain ready to participate in the mediation in good faith
should Complainants change their position on the matter. In addition, as noted above, the

Councils would be pleased to serve as a resource for OCR and plan to provide relevant material
to OCR at an appropriate time. Please do not hesitate to contact us if we can be of assistance.

Sincerely,

Thmas Bumt Thenss [rugate
for /g&fmc’ C. Hutser

National Pork Producers Council North Carolina Pork Council

By Counsel By Counsel

Gerald Yamada Benne C. Hutson

Thomas R. Brugato McGuireWoods LLP

Covington & Burling LLP 201 North Tryon Street

One CityCenter Suite 3000

850 Tenth Street, NW Charlotte, North Carolina 28202-2146
Washington, DC 20001-4956 Tele: (704) 343-2060

Tele: (202) 662-5515 Email: bhutson@mcguirewoods.com

Email: tbrugato@cov.com
Eugene E. (*Matt™) Mathews, III
Christopher E. Trible
McGuireWoods LLP
Gateway Plaza
800 East Canal Street
Richmond, Virginia 23219-3196
Tele: (804) 775-1000
Email: mmathews@mcguirewoods.com
ctrible@mcguirewoods.com



CC:

Michael K. Lewis, Mediator

Jeryl Covington, EPA

Sam M. Hayes, General Counsel, NCDEQ

Marianne Engleman Lado, counsel for Complainants

Elizabeth Haddix, counsel for Complainants

Michael Formica, Assistant Vice-President, Domestic Policy & Counsel, NPPC
Deborah Johnson, Chief Executive Officer, NCPC
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pECLARATION O
1. My name iR | 2m of legal age and competent to

give this declaration. All of the information herein is based on my own personal
knowledge unless otherwise indicated.

2. The information I provided in my previous declaration, dated August
29, 2014, is incorporated herein.

3. Thave been the [N o he

North Carolina Environmental Justice Network (the “EJ Network™) since October
2013 and currently serve as W [ have been with the EJ Network
since 1999, when I joined as a community organizer.

Atmosphere of Intimidation in North Carolina

4. As F for the EJ Network, I have been made aware of the

intimidating atmosphere in which members of the community live and work,
which makes it more difficult to speak up about the problems they face.

5. In parts of Eastern North Carolina such as Duplin County, there aren’t
many jobs and people have family members who work for industrial hog
operations. They are worried that if they speak out, their family members may lose
their jobs.

6. Eastern North Carolina also has a history of racial intimidation and

oppression, from slavery to Jim Crow segregation, to today. The counties where



hog operations are now located historically were places with plantations and the
use of slave labor. This history has an effect on relations and power in the
community today and it remains hard for African Americans to speak out,
particularly in low-income communities.

1. Officials from the North Carolina Department of Environmental
Quality (“DEQ”), formerly the Department of Environment and Natural Resources
(“DENR?”) have attended meetings pulled together by REACH and by the EJ
Network and have heard complaints both about the impacts of industrial hog
operations and, also, this atmosphere of intimidation.

8. To my knowledge, DEQ has failed to take any action to crack down
on acts of intimidation. In fact, DEQ employees in regional offices, where
community members are supposed to call or send complaints about whether the
operations are complying with DEQ’s standards, have called the operations and let
them know that community members have lodged the complaints. It is my
understanding that this happened to W: he called DEQ (then DENR) to
make a complaint and the next thing he knew, the operator of the hog facility
called him up about his complaint.

9. Similarly, it is public knowledge that some hog facility owners have
threatened members of the community for speaking out. W, for

example, has talked about her experience being threatened by a grower with



violence or litigation if she kept complaining about the hog operation that was
spraying waste on her property and affecting her life and the quality of life of her
family. To my knowledge, DEQ never opened an investigation or even threatened
to withdraw the permit OM neighbor to protect M rights. To my
knowledge, DEQ took no action to ensure that its programs and activities were
conducted in a non-discriminatory and non-intimidating way.

10. Individual growers and the pork industry, through its trade
organizations the Pork Councils, have tried to intimidate community members
directly and through actions taken to get confidential information from research
scientists working with community members. I’ve worked with W,
for example, on a study that included work in the community.

11.  Inthe late 1990s, m conducted a study in which interviewers
assured participants that their responses to a questionnaire would be kept
confidential. I participated in that study as a recruiter and trainer, and in that
capacity, I informed members of the community that their participation would be
confidential. But in 1999, attorneys for the North Carolina Pork Council requested
documentation of this work including the identities of community members who
were interviewed. It’s my understanding that this recently happened again when

m received a subpoena to release data underlying his work that includes



confidential information about the personal identities of community members who
participated in his research.

12. In my opinion, the Pork Council is trying to intimidate members of
the community, prevent collaborations between community members and
researchers, and to discourage researchers from engaging in community-based
research to investigate the effects of the industry. I’m concerned that the way F

. Priv
- was treated sends a message to other researchers about what might happg# to

them if they enter community-based participatory research.

Intimidation by the Pork Councils and DEQ in the Context of
Mediation, 2016

13.  In the summer of 2015, the EJ Network and other complainants that
filed the civil rights complaint with EPA in September, 2013, agreed voluntarily to
participate in Alternative Dispute Resolution (ADR) with DEQ, in an attempt to
resolve the issues raised in the complaint.

14. It is my understanding that the content of the mediation remains
confidential.

15.  Asaresult of conversations in which I participated with the convener
of the ADR process, Will Hall, and with the mediator who was selected by
complainants and DEQ), it was my understanding that mediation was confidential —

both the content and the very fact of mediation was confidential.



16. I was uncomfortable with the idea that we would keep the fact that we
were in mediation confidential because I have a responsibility for reporting to the
communities that I work with, including the groups that are part of the EJ Network,
our Board, Planning Committee, and membership body. It was my understanding
that we couldn’t tell anyone that we were in mediation unless that person was also
bound by the same confidentiality agreement.

17.  We brought up these concerns to the mediator, who listened and asked
us to keep mediation confidential at least until we had our first negotiation with
DEQ and then we could talk about it.

18. We were asked to sign an agreement to keep information about the
mediation confidential. We asked to change the language because the mediator
was going to come to eastern North Carolina and we had agreed to introduce him
to members of the community. We told the mediator that we would keep the
mediation confidential but didn’t want to break the agreement when we reached
out to people in the community to meet with the mediator. The mediator agreed to
change the language to avoid this problem but it was our understanding that the
mediation was still supposed to be confidential.

19. In December, we found out that the North Carolina Pork Council and
the national Pork Council had filed papers with EPA to intervene in our complaint

and in our mediation. I didn’t tell the Pork Councils about the mediation and to my



knowledge, neither did any of the complainants. It is likely that DEQ staff or
people told by DEQ staff about the mediation gave that information to the Pork
Councils.

20. The complainants filed papers with EPA objecting to the Pork
Councils’ involvement in both the complaint and the mediation.

21. 1did not want representatives of the Pork Councils in mediation. We
filed the complaint against DEQ and the mediation was between the complainants
and DEQ.

22.  Our first face-to-face mediation session was on January 13", 2016.
To my knowledge, the complainants did not invite or otherwise agree to allow
representatives of the Pork Councils to the mediation. To my knowledge, the
complainants did not give representatives of the Pork Councils information about
when or where the mediation sessions would be held.

23.  When I arrived at the offices of the University of North Carolina
School of Law Center for Civil Rights for the first mediation session on January
13" I saw two representatives of the Pork Councils in the parking lot.

24. This didn’t make me feel good, to know that they were there. They
might have been taking pictures of who was representing the complainants or

writing down my license tag number. They could have been writing down all of



our tag numbers. I felt exposed and that other community representatives were
exposed.

25. When we got in the conference room where we were supposed to have
the mediation, we found out that there were five representatives from the Pork
Councils who were insisting that they should be allowed into the mediation.

26.  Even then, the representatives of DEQ were either quiet or arguing
that these representatives of the Pork Councils should be included in the mediation
session. The DEQ representatives were congregating in the hallway with the
representatives of the Pork Councils, which sent the message that the DEQ
representatives were beholden to the industry and that they didn’t even care about
maintaining the appearance that they were unbiased and independent.

27. Ihave no reason to believe that anyone except representatives of DEQ
told the representatives of the Pork Councils where the meeting would be held and

at what time.

28. I believe that the presence of representatives of the Pork Councils was
intended to intimidate the complainants. To my knowledge, neither the
representatives of the Pork Councils nor DEQ gave complainants notice that the
Pork Councils were planning to attend.

29. Complainants had also filed papers with EPA making it clear that

complainants objected to any formal status or participation in the investigation or



mediation for the Pork Councils, so neither the Pork Councils nor DEQ had any
basis for believing that the complainants would allow the Pork Councils to
participate voluntarily.
Conclusion

30. EPA needs to investigate and do something about the atmosphere of
intimidation, which I believe has the effect of preventing researchers from working
with communities to analyze the impacts of swine operations and preventing
community members from asserting their rights and making complaints. The
recent action by the Pork Councils, storming into our mediation uninvited,
demonstrates the close rclationship they have with DEQ, DEQ’s willingness to
expose community members. DEQ’s behavior went beyond not taking action to
stop tactics of intimidation: in this case, DEQ actively pressure complainants to
seat representatives of the Pork Councils at the table even though they had come to
the meeting uninvited and opposed.

31. I declare under penalty of perjury that the foregoing statements are

true and correct to the best of my knowledge, information, and belief.

Executed June 3_0‘(: 2016
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EAR I HJUS I Il E ALASKA CALIFORNIA FLORIDA MID-PACIFIC NORTHEAST NORTHERN ROCKIES
II' NORTHWEST ROCKY MOUNTAIN WASHINGTON, D.C. INTERNATIONAL

January 5, 2016

By Email & Mail

Velveta Golightly-Howell

Director, EPA Office of Civil Rights
Mail Code 1210A

1200 Pennsylvania Ave., NW
Washington, DC 20460

Email: golightly-howell.velveta@epa.gov

Re:  EPA Complaint No. 11R-14-R4: Opposition to National Pork Producers
Council Request to Intervene

Dear Ms. Golightly-Howell:

We write on behalf of Complainants North Carolina Environmental Justice Network
(“NCEJN”), Rural Empowerment Association for Community Help (“REACH”), and
Waterkeeper Alliance, Inc., in response to the December 18, 2015 “National Pork Producers
Council and North Carolina Pork Council Motion to Intervene in Administrative Complaint 11R-
14-R4 Proceedings.”

We strongly object to the improper and unprecedented attempt by the National Pork
Producers Council and North Carolina Pork Council (collectively, “Pork Councils”) to intrude in
this administrative process and urge you to reject their request in a timely way. The Pork
Councils’ self-styled “motion to intervene” is not proper under any legal authority.

EPA’s regulations implementing Title VI of the Civil Rights Act of 1964, 40 C.F.R. pt. 7,
establish a process whereby complainants may initiate an investigation and EPA’s Office of
Civil Rights (“OCR”) may also conduct compliance reviews. 40 C.F.R. §§ 7.120, 7.115. The
regulations contain provisions for notification of complainants and recipients — but afford no
formal role for third-parties. See id. This process and the roles of complainants and recipients
contemplated by the regulations are consistent with guidance provided by the Title VI Legal
Manual issued by the Department of Justice:

The Coordination Regulations require that Federal agencies establish procedures
for the "prompt processing and disposition" of complaints of discrimination in
federally funded programs. 28 C.F.R. § 42.408(a).... Generally, by regulation, an
agency will allow complainants 180 days to file a complaint, although the agency
may exercise its discretion and accept a complaint filed later in time. See, ¢.g., 28
C.F.R. § 42.107(b).... An investigation customarily will include interviews of the
complainant, the recipient's staff, and other witnesses; a review of the recipient's
pertinent records, and potentially its facility(ies); and consideration of the
evidence gathered and defenses asserted. If the agency finds no violation after an
investigation, it must notify, in writing, the recipient and the complainant, of this

NORTHEAST 48 WALL STREET, 19"" FLOOR NEW YORK, NY 10005

T: 212.845.7376 F: 212.918.1556 NEOFFICE@EARTHIUSTICE.ORG WWW.EARTHJUSTICE.ORG



decision. See, e.g., 28 C.F.R. § 42.107(d)(2). If the agency believes there is
adequate evidence to support a finding of noncompliance, the first course of
action for the agency is to seek voluntary compliance by the recipient. See, e.g.,
28 C.FR. § 42.107(d)(1). If the agency concludes that the matter cannot be
resolved through voluntary negotiations, the agency must make a formal finding
of noncompliance and seek enforcement, either through judicial action or
administrative fund suspension.

U.S. Dep’t of Justice, Title VI Legal Manual (“Title VI Legal Manual”) § X(C), available at
http://www justice.gov/crt/title-vi-legal-manual-0#C (last updated Aug. 6, 2015). While the Title
VI Legal Manual contemplates the possibility that an agency may interview “other witnesses,”
there is no formal status accorded parties other than complainants and recipients.

Indeed, though many aspects of EPA’s case management process have been in flux, EPA
guidance documents do not afford a role for third-party interveners. See EPA, Title VI of the
Civil Rights Act of 1964: Role of Complainants and Recipients in the Title VI Complaints and
Resolution Process (2015), available at
https://assets.documentcloud.org/documents/2178959/final-roles-of-complainants-and-
recipients-issue.pdf; EPA, Interim Case Resolution Manual at 14 (2015) (“Interim Case
Resolution Manual®), available at https://www.documentcloud.org/documents/2630278-epa-
case-resolution-manual.html (describing roles of Complainants and Recipients).

The Pork Councils have other more appropriate means at their disposal to inform an
investigation and influence North Carolina Department of Environmental Quality (“DEQ™)
policy, and their suggestion that “due process” is implicated carries no weight. First, as the DOJ
Legal Manual describes, the investigation into a claim under Title VI “will include interviews of
the complainant, the recipient’s staff, and other witnesses; a review of the recipient’s pertinent
records, and potentially its facility(ies).” Title VI Legal Manual (emphasis added). Should EPA
find that the Pork Councils or their members have relevant information to provide, it is within
EPA’s authority to interview or otherwise collect information from them. Moreover, the Pork
Councils can continue to lobby DEQ throughout this process and in the event that DEQ issues
any proposal to modify its policies and practices. Under state law, DEQ would also be required
to comply with notice requirements should it seek to modify or revoke a general permit.
N.C.G.S. § 143-215.1(b)(4)(c). Of course, the Pork Councils are also welcome to send relevant
information to complainants so that we can take their positions into account.’

It would be ironic, indeed, if EPA were to succumb to industry pressure to carve out a
new role for so-called interveners, particularly given the limited role EPA has historically

' The Pork Councils’ reliance on Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950), to prop up its
request for intervention based on due process concerns reflects the weakness of their argument. This 1950 decision
focused on the sufficiency of notice in the context of a judicial settlement of accounts where the final judicial decree
would close off rights that trust beneficiaries would otherwise have. /d. at 655-66. The ways in which this case is
inapposite are too numerous to detail: Mullane, for example, involved a judicial settlement, not ADR. Moreover,
the outcome of the judicial settlement in Mullane was dispositive of interests, whereas the nature and terms of any
agreement arising from ADR are speculative at this point, and should due process rights be implicated, DEQ will
have the opportunity to comply with any applicable notice and comment requirements.

2



recognized for complainants in Title VI administrative actions. Perhaps most controversially,
EPA referred to complainants as “tipsters” in a draft white paper entitled “Role of Complainants
and Recipients in the Title VI Complains and Resolution Process,” released on January 25, 2013:

A Title VI complainant is not like a plaintiff in court. Rather, a complainant’s role
is more like that of a tipster, who reports what he or she believes is an act
violating Title VI by an entity receiving federal financial assistance (the recipient)
to the associated agency providing such assistance, in this case EPA. EPA is not
in an adjudicatory role, evaluating evidence produced by opposing sides, but
instead investigates allegations about its recipient, and reaches a conclusion
regarding whether a violation of Title VI has occurred.

EPA, Title VI of the Civil Rights Act of 1964: Role of Complainants and Recipients in the Title
VI Complaints and Resolution Process at 1 (drft. 2013), available at
http://cchealth.org/hazmat/hmc/pdf/2013-0208-Title-VI-of-the-Civil-Rights-act-of-1964.pdf. Of
course, complainants are not just “tipsters” but people who have been subject to exclusion or
discrimination and are asserting their rights or groups representing those individuals. Indeed,
comments submitted to EPA by community-based, regional and national groups in response to
the January 25, 2013 white paper called for more meaningful engagement of complainants in the
investigation and resolution processes: “EPA must meaningfully involve those suffering
discrimination in the investigation of their complaints, including proactively involving them in
the investigation, providing full and free access to documents, and providing the resources to
even the playing field during Alternative Dispute Resolution...” Comments on U.S.
Environmental Protection Agency Draft Policy Papers filed by California Rural Legal Assistance
Foundation et al. at 22 (March 20, 2013), available at
http://www.prrac.org/pdf/Title VI Comments 2013-03-20.pdf. Although EPA’s recently
released Interim Case Resolution Manual no longer refers to complainants as “tipsters,” the role
of complainants proposed by recently released Interim Case Resolution Manual remains
circumscribed:

An OCR complainant is not like a plaintiff in court. Rather, a complainant’s role
is to report what s/he believes is an act violating nondiscrimination statutes by an
entity receiving federal financial assistance to the associated agency. The EPA is
not in an adjudicatory role, evaluating evidence produced by opposing sides, but
instead investigates allegations about its recipient, and reaches a conclusion
regarding whether that recipient is in compliance with its civil rights obligations to
the EPA.

Interim Case Resolution Manual at 14. In this context, where the agency does not even
recognize complainants and recipients as having equivalent status as parties in a judicial action,
it is nonsensical to accord the Pork Council party status, with the rights and obligations of a
(iparty.”

Finally, neither Title VI nor EPA’s implementing regulations provide authority for the
Pork Council to have a role in the ADR process unless complainants and the recipient consent.
Complainants filed their Title VI complaint against the North Carolina Department of



Environment and Natural Resources (now DEQ) on September 3, 2014. That Complaint, 11R-
14-R4, was accepted for investigation by OCR on February 20, 2015. In March 2015,
Complainants and DEQ began the Alternative Dispute Resolution (“ADR”) process with the
assistance of EPA’s Conflict Prevention and Resolution Center. Our good faith participation in
this process represents the culmination of years of effort by NCEJN, REACH and Waterkeeper
to remedy the racially discriminatory of DEQ’s permitting policies and, particularly, DEQ’s
decision to permit more than 2,000 swine facilities in eastern North Carolina without adequate
protections for the health and welfare of already overburdened communities. Complainants
agreed to participate in ADR under the terms established by EPA. Notwithstanding the Pork
Councils’ reliance on the 1998 Interim Guidance for Addressing Title VI Administrative
Complaints Challenging Permits suggesting that OCR “may” seek participation from “others” in
a resolution process, see National Pork Producers Council and North Carolina Pork Council
Motion to Intervene in Administrative Complaint 11R-14-R4 Proceedings at 3 (filed Dec. 18,
2015), the following description of the ADR process offered by EPA’s Interim Case Resolution
Manual is consistent with the information provided by EPA through the process:

EPA OCR’s Alternative Dispute Resolution (ADR) process involves the formal
mediation of a complaint or complaint allegations between the complainant and
recipient, through the use of a professionally trained mediator.... As appropriate,
the EPA may offer the complainant and the recipient an opportunity to engage in
the ADR process at any stage in the complaint process....

Interim Case Resolution Manual at 20 (emphasis added). The process is voluntary, and absent
mutual agreement by the parties — which has certainly not occurred here — the Pork Councils
have no seat at the table.

Complainants further urge EPA to reject the Pork Councils’ request quickly and to ensure
that it does not result in any delay of the January 13-14 mediation. Throughout last spring and
summer, we worked with DEQ and William Hall to select a mediator, During the first week of
September 2015, DEQ and the Complainants agreed to work with as mediator,
and since that time have engaged in several preliminary conferenc 1 to reach
agreement on the mediation terms and conditions. We rescheduled the médiation from early
December 2015 to accommodate conflicts in DEQ counsel’s schedule, and have been preparing
to proceed with mediation on January 13-14, 2016. Our clients have already waited too long for
vindication of their rights to be free from race discrimination as promised under Title VI. Given
the timetable, we would appreciate your response to this letter this week so we can finalize travel

plans and other arrangements for negotiations. To be clear, complainants do not consent to the
participation of the Pork Councils in the mediation.

One other issue bears mention. Pursuant to our conversations with Mr. Hall and initial
discussions wilhw, the fact that Complainants and Respondent were participating
in the ADR proc o remain confidential. Complainants have raised concerns about the
scope of confidentiality and on multiple occasions suggested that confidentiality extend only to
the content of mediation and not the fact that the parties are engaging in ADR. It was our
understanding that this was an issue that would be on the table when we began mediation. It was
not until Friday, December 18" — the same day that we received the letter from the Pork



Councils — that we heard from M that we were no longer bound to keep the fact of
mediation confidential.

The Pork Council’s intrusion into our long-awaited ADR negotiations represent a breach
of the confidentiality agreement between counsel, our clients and DEQ or, in the alternative,
miscommunication by EPA to those involved in this process. We are troubled by this breach:
complainants complied with EPA andW requests that we maintain secrecy despite
our interests in providing information unity-based stakeholders. The Pork Councils’
knowledge of the ADR process raises serious questions about the ground rules for this process
and whether both sides will play by the rules.

In sum, we strongly oppose the Pork Councils’ ungrounded request to “intervene” in the
administrative complaint and ADR process. Please feel free to reach me or our co-counsel at the
UNC Center for Civil Rights, Elizabeth Haddix, to discuss this matter. We look forward to
hearing back from you in the coming days.

Sincerely,

A

Marianne Engelman Lado

Senior Staff Attorney
Earthjustice

212 845-7393
mengelmanlado@earthjustice.org

Elizabeth Haddix

Senior Staff Attorney

UNC Center for Civil Rights
919 445-0176
emhaddix@unc.edu
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, Waterkeeper Alliance, Inc.
Sam Hayes, General Counsel, NC DEQ

W. Mediator
ington, EPA

Gerald Yamada, Thomas R. Brugato, Covington & Burling LLP
Benne C. Hutson, Eugene E. Matthews, I1I, Christopher E. Trible,
Mcguire Woods LLP

Michael Formica, NPPC
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EAR I Hj US I I l E ALASKA CALIFORNIA FLORIDA MID-PACIFIC NORTHEAST NORTHERN ROCKIES
I" NORTHWEST ROCKY MOUNTAIN WASHINGTON, D.C. INTERNATIONAL
January 11, 2016

By Email & First-Class Mail
Velveta Golightly-Howell

Director, EPA Office of Civil Rights
Mail Code 1210A

1200 Pennsylvania Ave., NW
Washington, DC 20460

Email: golightly-howell.velveta@epa.gov

Re: EPA Complaint No. 11R-14-R4
Dear Ms. Golightly-Howell:

We write on behalf of Complainants North Carolina Environmental Justice Network
(NCEJN), Rural Empowerment Association for Community Help (REACH), and Waterkeeper
Alliance, Inc., in response to a letter submitted by the National Pork Producers Council and
North Carolina Pork Council (the “Pork Councils”) on January 7, 2016 in support of their effort
to “intervene” in proceedings related to Administrative Complaint 11R-14-R4.

The Pork Councils’ attempt to coopt “basic precepts of environmental justice” to justify
their effort to inject themselves into the process for investigating and resolving the civil rights
complaint is riddled with irony. See Pork Councils Letter at 1. The Principles of Environmental
Justice were developed by a growing grassroots movement “to fight the destruction and taking of
our lands and communities” and secure freedom for those who have been oppressed and
colonized. See First National People of Color Environmental Leadership Summit, The Principles
of Environmental Justice (1991), available at http://www.ejnet.org/ej/principles.pdf; see
generally Unequal Protection: Environmental Justice and Communities of Color (Robert D.
Bullard, ed.) (1993). It is beyond a stretch to argue that these precepts require that EPA grant
industry novel “intevenor” status or that industry must be allowed to participate in mediation of a
race discrimination complaint against the state agency charged with protecting the environment
and public health.

Moreover, the Pork Councils’ misplaced reliance on various authorities pertaining to
hearings ignores the current status of this investigation and ADR process. We are not currently
before an Administrative Law Judge or in a judicial proceeding where an evidentiary record is
circumscribed and limited by rules of evidence. Regulations promulgated by various federal
agencies regarding the conduct of hearings are simply inapposite. The Pork Councils are
currently free to submit information to complainants, the recipient and to EPA, but they have no
“party” status in the investigation or in ADR. Their self-styled “motion to intervene” is improper
and unprecedented and should be rejected.

NORTHEAST 48 WALL STREET, 19™ FLOOR NEW YORK, NY 10005

T: 212.845.7376 F: 212.918.1556 NEOFFICE@EARTHJUSTICE.ORG WWW.EARTHJUSTICE.ORG



Finally, it’s worth noting that time and again, members of communities living in
proximity to confined animal feeding operations (CAFOs) have struggled to gain access to
information. The Pork Councils have not stood up for transparency during those efforts.
Recently, for example, the Pork Councils failed to support community opposition to House Bill
405, a bill that penalizes whistle-blower activities on CAFOs, Property Protection Act, H.R. 405,
Gen. Assemb., Sess. 2015 (N.C. 2015) (enacted), or Compact/Balanced Budget, H.R. 366, Sess.
2015 (N.C. 2015), which prohibited disclosure of records related to the investigation of
complaints concerning agricultural operations. N.C.G.S. § 143-215.9D (2014).

Please feel free to reach either of us to discuss this matter.

Sincerely,

7
Marianne Engelman Lado
Earthjustice
Elizabeth Haddix

UNC Center on Civil Rights

CE:

, NCEJN
H

Waterkeeper Alliance, Inc.

Sam Hayes, General Counsel, NC DEQ
Mediator
vington, EPA

Gerald Yamada, Thomas R. Brugato, Covington & Burling LLP

Benne C. Hutson, Eugene E. Matthews, III, Christopher E. Trible, McGuire Woods LLP
Michael Formica, NPPC

[}



Exhibit 6






Exhibit 7















12.  REACH water sampling includes testing for markers that we think
indicate diminished water quality in the watershed. Specifically, we have tested -
streams in the watershed for E. Coli., MRSA, fecal coliform and enterococcus. We
informally submitted this data to the North Carolina Department of Environment
and Natural Resources (DENR) to have one watershed in particular, Maple Branch,
added to the 303(d) list. As of today, that water body has not been added to the
state’s list of impaired water bodies, and REACH plans to continue to advocate for
its inclusion.

13. Through REACH, I have traveled extensively in neighboring
communities and across the country, to New York, New Orleans, Denver,
Washington, D.C., Los Angeles, Atlanta, and to meetings of the National
Environmental Justice Advisory Council (“NEJAC”) with other membefs of the
community to voice our concerns regarding the negative impact of industrial hog
farms in eastern North Carolina.

Personal Experience with Hog Facilities

14. Nearly everywhere I am, whether at home, or at the REACH office,
the hog farms are around me.
15. The closest Concentrated Animal Feeding Operations (CAFO) to my

home and my office are less than a mile away.







cookouts. Now, even with family reunions, we have to find a place indoors
because of the flies and the stench. We also have visitors who can’t tolerate the
smell.

21. Thave been on county water for about 15 years. [ was on well water
before that. I switched over to the county water when they were installing the lines
because they local government offered a discounted rate on the meter. Ipaid the
application fee and although I wasn’t planning on using it, I knew it was there.
One day my well—water pump wasn’t working properly. It was easier to cut my
line to the pump and get hooked up to the county water than to fix it. Even though I
have a choice, I would not go back to using well water in Duplin County. There
are so many CAFOs close by and so many lagoons in Duplin County, that I don’t
think it is a good idea to drink the water from the well. I believe that the lagoons
leak into the aquifer. If the well is shallow — which I believe it is because when 1
drilled the well, I found that I could get water at 38 feet — I think that the ho g
waste pollutionvleakages would enter the aquifer and pollute my well.

22. The outreach I’ve done and the research I’ve read has made me more
concerned about the negative health impacts that CAFOs bring to my community

23. It’s my understanding that there are over 500 active hog farms in
Duplin County. Out of these, very few are owned by Black people. There is

nowhere in this part of the county that people can get away from the stench of a

7



CAFO. The bad smells also come from trucks that haul the hogs around.
Sometimes there are trucks filled with dead hogs that pass by and the trucks smell
even worse than the swine lagoons.

24. I strongly believe that anything that smells this bad cannot be healthgl.
If I drive fo church, to a school, or to the store, the Qdor gets in my car. I don’t
have to be a lawyer to know that something is wrong with this picture. I have
children and grandchildren, and I want for them to have a better life. I thinkit’s a
God-given right to have clean air and clean water. No one should be able to profit
at the expense of their neighbor’s health and well-being, which I believe is
happening due to the poor regulation of industriai hog farms in eastern Noﬁh
Carolina.

25. It is my understanding that there are bacterial and other viral problems
associated with CAFOs that my neighbors and [ may be exposed to. There are also
health issues from the super viruses that are created which need to be addressed.

26. Being raised in an agricultural county, and having seen other
agricultural facilities operate, I know that there are drain tiles underneath the
ground of the fields which, when combined with hog waste, also concern me. On
- any new ground that’s been cleared, before they plant, drain tiles are installed to
have excess water run downhill. This prevents the crops from drowning. If the

farmer sprays hog waste on a field and there are subsurface drain tiles, the water




seeps through the ground to the drain tiles and into ditches. This water then runs
into a bigger ditch and keeps running until it reaches a nearby creek or stream.

27. 1think the hog industry is very influential in the local and state
government. The permits are issued without enough questions and clarity from
DENR. I don’t think DENR analyzes the permits well enough. To be specific,
hog lagoons should not be in a flood plain. In addition, using clay alone as a lining
for the lagoons definitely allows leaching, as they do currently.

28.  The smell and pollution from CAFOs are problems that DENR should
better address.

29.  Within the last year I have seen overrun dead hog boxes that attract
buzzards.

30. Ibelieve that the way that the state allows the hog facilities to operate
is a civil rights issue because, as stated previously, of the over 500 farms that I
know of, only two or three are owned by Blacks, but the location of the hog farms
are all near Black communities. These hog farms are not near gated communities
and golf courses. It is an injustice to people of color. I believe that communities
of color have been targeted because the power structure assumes that communities
of color won’t pull together to address this issue. Because it is our land, I believe

that the current laws are intentionally lax to support the industry.







Address: NS

Addressee:m
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Map radius: Approximately 2 miles

Source: Google Maps
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6. I want them to clean up and to stop spraying waste where it gets into
my yard and my water, and to make it not smell so bad.

7. When I found out that I could get my water tested for free by the state,
I called and had it tested. This was several years ago. Within a week after my water
was tested, the state told me that I couldn’t drink or cook with it, and I couldn’t let
my pets drink the water. 1 don’t recall the individual who did the testing, or the
specific problems that were discovered, but [ know I was told to discontinue using
the water. After my water was tested, the same hog farmer near me found out
about the results. I am not sure how he found out, but soon after the state tested
my water and told me that it was unsafe to use, that farmer came back with their
industry spokesperson and asked me a lot of questions as if they were trying to
make it seem like I was out to get the hog farmer. This upset me a great deal. |
think that the farmers were trying to intimidate me. They went behind my house
and told me that the source of contamination came from my two month-old
puppies. They also tried to make it seem like I had hogs on my land now, but I did
not have any farm animals on my land. I felt like these men were trying to take
advantage of me because I am a woman. They said that I did not know anything
about farming, but I do know about farming because my family farmed.

8. The industry spokesperson asked me if [ have ever thought about

moving. [ felt that they were telling me that if I didn’t like the hog farms, then |









fee was between $50 and $100 for that service. I still question if there could
possibly be breaks in the line where hog farm runoff could enter the pipes.
Because of this, I am still afraid to drink my water.

My Efforts to Change Hog Farm Practices in North Carolina

15. I have participated in legislative activities and vigils in Raleigh, North
Carolina with the Rural Empowerment Association for Community Help
(REACH) organization. This was in 2007.

16. I also attend meetings at REACH about the hog farms. I have
attended meetings about the issue at my church as well. I have talked to others in
my community about the issues caused by the hog facilities.

17.  If there was one thing I could do to fix the problems created by hog
farms, including the smells, the flies, and the water quality damage , it would be to
bring back family farms. I don’t want to put large farmers out of business—I just
want them to be good neighbors.

18. Hog farming has a greater negative impact on Black families. From
what I have seen and heard from talking to others who live in eastern North
Carolina, and from my own personal experience, the hog facilities are always set
up around Black families and Black communities.

I declare under penalty of perjury that the foregoing statements are true and

correct to the best of my knowledge, information, and belief.
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16. Because the farmer did not do anything to stop the waste from
blowing onto my family’s property, I called the Sherriff’s Department, who
informed me that they could not get involved in the matter. They told me that the
Health Department in Kenansville would handle my complaint. When I spoke
with someone at the Health Department, [ was informed that I would have to call
the Department of Environment and Natural Resources (“DENR”) in Wilmington,
because they dealt with problems like mine. In total, I called or wrote letters, or
both, to the Governor, the State and Local Health Department Directors, the
Attorney General of the State of North Carolina, the United States Justice
Department, DENR, the local Sherriff, the County Commissioners, the United
States Environmental Protection Agency, and United States Representative Mike
Mclntyre’s office.

17. 1 made so many complaints that the county lawyer, who also was
working with the hog industry in Duplin County, wrote me a letter saying that if I
continued to make what he called groundless complaints, particularly to DENR,
that I could be made to serve time in jail or would have to pay the hog farmer the
money he was losing because of my complaints.

18.  The hog farmer and his son also threatened me and my family and
tried to get us to stop making complaints. One time in the late 1990s, or early

2000s, the hog farmer came over waving a stick, warning me not to make what he


















the animals are dying because of the pollution from the hog facility, but I do know
that the environment has changed.

My Efforts to Change Hog Farming Practices in North Carolina

31.  Given all of the problems my family and I have experienced living
next to a hog facility, I have long worked with others, including the North Carolina
Environmental Justice Network (“NCEJN") and the Association for a Responsible
Swine Industry (“ARSI”), to change the way hog farms are allowed to operate. |
started working with NCEJN around 2000 or 2001. I have worked with ARSI
since the late 1990s, around the time when North Carolina enacted the moratorium
against constructing or expanding hog farms of a certain size.

32. With NCEJN and ARSI, I have lobbied the Capitol and asked our
legislators to control the toxic pollution fromr the hog farms. On one trip in June
2007, we camped out on the lawn in front of the Capitol and kept vigil. We
brought along a mock hog facility, complete with a mini lagoon holding actual
swine waste and a sprayfield. The elected officials began avoiding us oﬁ the lawn,
noting the terrible smell. One security officer even threatened to have us removed
for bringing the swine waste, which he claimed was “toxic material.” He even told
us that if we spilled any of the waste, we would be fined $1’,OOO. I want everyone
to recognize that hog farms are spewing toxic material on me and my family and

others who live next to hog farms.

11







EXHIBIT 1




EXHIBIT 2




EXHIBIT 3




Exhibit 10






Commentary « Wing

prevent local and county governments from
zoning agriculture, and research support was
provided by state universities closely allied
with agribusiness concerns (10).

As citizens of Halifax County began to
learn about industrialized hog production,
many became deeply concerned about local
impacts of such “economic development.”
They worried about air pollution and nox-
ious odors. They feared that groundwater
could be contaminated in an area with sandy
soils and high water tables where most resi-
dents depend on private wells for drinking
water. They learned of the potential for sur-
face water pollution from spray field runoff
and lagoon failures. They were concerned
about loss of independent family farmers
and the land that they had farmed, and they
were concerned about the vitality of their
churches, schools, and communities. They
felt they had been targeted for this kind of
“economic development” because their pri-
marily African-American, low-income com-
munities lacked political power ().

The Concerned Citizens of Tillery
(CCT), a grassroots organization in south-
east Halifax County, worked with county
officials to develop an intensive livestock

ordinance that would impose stricter
environmental controls than state regulations.
In that effort, and in the course of providing
assistance to other communities in the path of
corporate pork production, CCT sought sup-
port from environmentalists, social activists,
and researchers who could help document
economic, social, environmental, and public
health issues affecting communities living
with swine CAFOs (11). Although university
scientists had conducted many studies related
to agricultural technologies, veterinary health,
and health of agricultural workers, relatively
little research had addressed environmental,
social, and health concerns of communities

affected by industrial hog production.

Environmental Injustice in
North Carolina’s Hog Industry
The siting of a landfill for polychlorinated
biphenyls (PCBs) not far from Tillery in pre-
dominantly African-American Warren
County, North Carolina, in 1982 is often
cited as an event that introduced the term
“environmental racism” to a national audience
(12). Ten years later, CCT and other commu-
nity-based organizations in eastern North

Carolina were beginning to see industrial hog

production as an environmental justice and
public health issue. During 1982-1997, lead-
ing hog-producing areas experienced greater
loss of family farms than did other areas of
North Carolina (73). This raises concerns for
rural communities because family farms keep
money in local economies and help maintain
local businesses and services. Biologic and
chemical contaminants from swine CAFOs,
including bacteria, viruses, nitrates, hydrogen
sulfide, and endotoxins, threaten community
health when they contaminate air, aquifers
used for drinking water, and streams and
rivers used for subsistence fishing and recre-
ation (/4). Ironically, any health effects occur-
ring from these exposures would be difficult
to detect by examining medical records
because the communities affected most have
litcle access to medical care. Residents also dis-
trust local health departments and other med-
ical care institutions because of a history of
segregation, exclusion, and prejudice (15,16).

A Community-Driven Research
Partnership

Noxious odors—so severe that residents
who can afford it sometimes leave their
homes to spend especially bad nights in

Figure 1. Confined animal feeding operations in eastern North Carolina showing fecal waste pits in the foreground, confinement structures (left and right middle),

spray fields, and neighboring homes.
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motels—prevent neighbors of CAFOs from
enjoying their homes and the outdoors.
Odorant chemicals can penetrate clothing,
curtains, and upholstery, affecting people long
after plumes of emissions pass and subjecting
them to possible ostracism at school or in pub-
lic. One study suggested that hog odors can
affect the mental health of nearby residents
(17); another suggested that neighbors experi-
ence respiratory effects similar to those seen
among workers in the confinement buildings
(18). Mothers in eastern North Carolina
report that their asthmatic children experience
episodes of wheezing in the presence of strong
plumes from nearby hog operations.

I met numerous residents of low-income,
African-American communities who told me
that industrial hog operations were increas-
ingly being located in their communities. In
one area residents had marked locations of
churches, schools, and hog operations on a
large map to demonstrate the proximity of
African-American communities to swine
CAFOs. However, when residents spoke to
journalists and government officials about dis-
criminatory patterns in the siting of these facil-
ities, they were frustrated by responses that
community observations were anecdotal and
did not prove any consistent pattern. African-
American and white neighbors of swine
CAEFOs, frustrated by lack of action from local
governments, kept diaries to document odors
and health problems, took photographs of
waste spills and rotting hog carcasses, and
wrote to state and federal officials.

In late 1996, a partnership formed by
CCT with the Halifax County Health
Department and the University of North
Carolina (UNC) School of Public Health
received funding from the National Institute
of Environmental Health Sciences’ (NIEHS)
Environmental Justice: Partnerships for
Communication program (71). Along with
environmental justice education and out-
reach to communities and medical providers,
we were funded to conduct research that,
using official records, could quantify system-
atically the extent to which hog CAFOs and
their potential impacts on health and quality
of life disproportionately affected communi-
ties of low income and people of color (pri-
marily African Americans) in the state. Our
aims were to evaluate data for local commu-
nities, to consider possible alternative expla-
nations for observed patterns, and to consider
data on household water source (well or
municipal), because groundwater contamina-
tion is an important public health concern.

Although data analyses were conducted at
the university, the study questions originated
in the exposed communities. Community
members participated in evaluating data
quality through their knowledge of local
CAFOs. In consultation with our community

partners, we made decisions about how to
define the study population and data sources,
how to choose and define variables for the
analysis, and how to interpret results. We
augmented our statistical analyses with maps
and charts. And we found that hog CAFOs
were far more common in poor communities
and communities of people of color, that this
concentration was more extreme for integra-
tor-owned or contracted CAFOs than for
independent operations, and that the pattern
was explained only partly by differences in
population density. Furthermore, we found
that hog operations were concentrated in
areas where most people depend on house-

hold wells for drinking water (19).

Reactions to the Environmental
Justice Study

We were invited to present our findings at an
environmental justice session sponsored by
the NIEHS during the annual meeting of the
Society of Toxicology in March 1999. The
North Carolina General Assembly recently
had passed a moratorium on construction of
new hog CAFOs (except those using “new
technologies”), the governor’s office was
developing a plan to address environmental
problems from the lagoon and spray field sys-
tem, and industrial hog producers were in the
news because of waste spills and impacts of
nutrient loading on fish, shellfish, and a
recently discovered toxic dinoflagellate,
Phiesteria piscicida. The CCT had worked in
partnership with numerous grassroots groups
and traditional environmental organizations
to educate the public about effects of indus-
trial hog production and to provide organiza-
tional support to local affected communities.
To support these efforts and contribute to
the ongoing policy debate, we decided to
release information about our findings to the
press in conjunction with my presentation at
the national meeting. The release was coordi-
nated with the UNC News Service, which
routinely prepares stories about topical
research when it is publicly presented or pub-
lished. Several major state newspapers ran
stories on our findings.

I immediately received calls from repre-
sentatives of industry groups who wanted to
explain to me how the pork business is run.
In their view, it was just good business to
select the cheapest land for hog CAFOs—
and that just happened to be areas that were
rural, poor, and disproportionately African
American. I soon learned that one of the
industry representatives who called me was a
member of the UNC Board of Governors.
In early April I received an invitation to
appear before the House Agriculture
Committee of the North Carolina General
Assembly. I was pleased by their interest and
excited about the opportunity to address a
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group of policy makers interested in our find-
ings. However, when I told CCT Executive
Director Gary Grant about the invitation, he
explained that the committee included a
number of hog producers, was friendly to
agribusiness concerns, and was probably not
very pleased with our research. I asked Gary
to appear with me before the committee.
The UNC-Chapel Hill Associate Vice
Chancellor for Government Relations set up
a meeting to discuss my impending appear-
ance at the General Assembly with the
Associate Dean of the School of Public
Health. The administrators stated that they
did not want to tell me how to present our
research, but they were clearly concerned
that [ make a good impression at the legisla-
ture, which, after all, votes on UNC appro-
priations. Meanwhile, in Tillery, at the
weekly meeting of the Open Minded
Seniors, one of CCT’s most active member
organizations, Gary Grant announced that I
had been called to the General Assembly to
present our findings on environmental jus-
tice, and that I was not likely to be warmly
received. Many members of the group were
interested in attending the session to support
Gary and me as we presented our research.
About 30 CCT members traveled to Raleigh
to attend the meeting of the House
Agriculture Committee on 27 April 1999.
The Associate Vice Chancellor accompa-
nied me to the hearing. The Open Minded
Seniors had filled most of the public seating
when we entered the hearing room; a couple
of dozen lobbyists, staffers, environmental-
ists, activists, and other spectators stood at
the back of the room. After staff members
finished setting up the slide projector and
providing water for the committee members,
the CCT members were the only African
Americans remaining in the room. Some
committee members had a few technical
questions about my presentation, such as
why we didn’t use more recent income data,
and made other remarks about the business
logic of locating hog CAFOs in poor areas.
Committee members also wanted to know
whether state funds had been used for our
research. Next, Gary Grant spoke about the
policy implications of our work and the
urgent need for the North Carolina General
Assembly to help citizens of eastern North
Carolina living with air and water pollution
from hog CAFOs. At one point the Open
Minded Seniors began to applaud, which
prompted the committee chair to use his
gavel to quiet the room with the statement
that applause was not permitted. Despite this
admonition, the Open Minded Seniors had
made their support for us clear to all present.
At the end of the hearing, I spoke cor-
dially with the committee chair and a number
of spectators, including one industry lobbyist.
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Then I was approached by another industry
lobbyist who introduced himself by handing
me his business card. He refused my offer to
shake his hand, demanded a copy of our full
report, and said that if I did not send him
one immediately I would be facing a lawsuit.
I was startled by his hostility but shrugged it
off as an overreaction.

The Rural Health Survey

In addition to the environmental justice
study, we were also involved in more tradi-
tional health effects research. In the fall of
1998, with support from the North Carolina
State Health Department, we initiated a sur-
vey of rural residents in eastern North
Carolina. Reports of odor problems and res-
piratory effects had been coming in from
hog CAFO neighbors across eastern North
Carolina, and the State Health Department
was interested in obtaining more informa-
tion. To our knowledge, only one small
study, from Iowa, had been published on
respiratory health effects among swine
CAFO neighbors (18). In consultation with
our community partners and staff from the
State Health Department, we designed a sur-
vey to compare health and quality of life of
residents of three communities, one in the
neighborhood of a hog CAFO, one in the
neighborhood of a dairy operation that used
a liquid waste management system, and a
third with no intensive livestock production.

Design and Conduct of the Health
Survey

Designing the study presented a number of
challenges. Our environmental justice analy-
ses were, by then, confirming the observa-
tions of community members that hog
CAFOs are disproportionately located in
low-income and African-American commu-
nities. We would need to ask for the partici-
pation of people whose past experiences led
them to distrust health departments, medical
providers, universities, or researchers. The
relationships with community-based organi-
zations that we had established in our envi-
ronmental justice project would be essential
for collecting reliable data and establishing a
high response rate in defined populations in
the three areas. At the same time, we knew
that to avoid potential biases that could be
introduced by community participation in
areas divided between those with negative
feelings about the hog industry and those
whose livelihood depends on the industry,
we would need to insulate the data collection
process from peer pressure or leading ques-
tioning. Quantification of individuals’
exposures to hog CAFO emissions, a key
component in establishing dose—response
relationships, would be extremely expensive;
furthermore, even if we could afford to make
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environmental measurements, it was not
clear which of the many hazardous agents
present in odorous plumes are most relevant
to health effects. Clinical confirmation of
symptoms would also be desirable; however,
severe responses to air pollution episodes are
too uncommon to evaluate statistically in
small populations, and poor access to medical
care could lead to underestimation of prob-
lems. We debated carefully whether it would
be ethical to conduct a study if we could not
measure exposures and outcomes sufficiently
well to detect a health effect if one existed,
recognizing that our design would be con-
strained by funding that could be provided
by the State Health Department. Our deci-
sion to proceed was influenced by evidence
from previous studies and by community
members and state officials who felt an
urgent need for respiratory health data from
North Carolina.

We developed a structured symptom
questionnaire based on previous studies and
input from eastern North Carolina residents
who helped us use culturally appropriate lan-
guage. We used the same questions in each
of the three communities, and included no
questions about odor, hogs, or livestock
because one community had no livestock.
We chose three communities with similar
demographic characteristics according to
census data. In each community, we con-
ducted a household census, noting each
occupied dwelling on a map and assigning a
code to the residence (20).

We collaborated with a community-
based organization in each area. Community
members helped us locate roads and houses,
and they served as community consultants
during the data collection. Trained interview-
ers from UNC visited households in each
area, accompanied by a community consul-
tant who made the initial introduction of the
researcher. Interviews were conducted with-
out the presence of the community consul-
tant unless the participant requested that the
consultant remain. The interviewer read
aloud, and provided the study participant
with a copy of, an “Agreement to Participate”
that explained that the study was about envi-
ronmental exposures and health of rural resi-
dents. Participants were assured that their
responses would be kept confidential and
that their name would not be written on the
questionnaire, although a link would be
maintained between their address and
responses. UNC’s IRB gave us permission to
obtain oral consent because we used no inter-
ventions or sensitive questions, and because a
signed consent form would have been the
only record of a person’s name.

In the two livestock communities, inter-
viewing teams visited households nearest the

CAFOs first and then visited households in

order, moving away from the CAFO, until
they reached our target sample size of 50, with
one adult in each household interviewed. Data
collection took place in January and February
1999. We completed 155 interviews, with a
refusal rate of 14%. Respondents were 92%
African American and 65% female, and 27%
were 65 years old or older (20).

In mid-April 1999, before submitting
our report to the State Health Department,
we invited members of the three community-
based organizations to a meeting to discuss
our initial findings. We obtained input from
community members and responded to ques-
tions and concerns about excesses of respira-
tory and digestive symptoms that had been
reported by hog CAFO neighbors compared
with residents of the other communities.
Community members decided at this meet-
ing that they did not want the names of their
communities to be included in our report.
We therefore removed from our report any
data on numbers of households, population
size, race, and income characteristics of the
census block groups in the study. These char-
acteristics had been used to match communi-
ties in the study, but the figures could have
been used by others to deduce the identities
of the communities. We also removed from
the report any exact information about the
size of the hog and cattle CAFOs, which had
been derived from Department of Water
Quality permit data, and replaced the num-
bers with approximate figures.

At the end of April, we submitted a draft
report to the State Health Department. Our
analyses showed that the frequency of miscel-
laneous symptoms such as muscle aches and
vision and hearing problems was similar in the
three communities. In contrast, residents near
the hog CAFO reported increased numbers of
headaches, runny noses, sore throats, excessive
coughing, diarrhea, and burning eyes. They
also reported many more occasions when they
could not open windows or go outside even in
nice weather. The report was reviewed by
State Health Department staff, the chief statis-
tician for the State Center for Health
Statistics, the chair of the UNC Department
of Epidemiology, and others. Our final report

incorporated their comments.

The Pork Industry Response

The State Health Department issued a press
statement releasing our report to the public
on 7 May 1999. Later that day, attorneys for
the North Carolina Pork Council wrote to
my coauthor, Susanne Wolf, and me
requesting that we

make available for copying by this office any and

all documentation in your possession (or that

you are aware of in the possession of other State

agencies or State personnel) that contain, repre-
sent, record, document, discuss, or otherwise
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from another UNC-system institution, who
told me, “I have been conducting research
on neighbors of hog operations, but I'm
afraid that if I have to deal with legal prob-
lems like yours, I'll never get tenure. So I've
decided to drop my research for now.”

The Sustainable Hog Farming
Summit

In the fall of 2000, I accepted an invitation
to speak about our environmental justice
and public health research at a conference
being organized by a coalition of indepen-
dent farmers, environmentalists, and grass-
roots organizations billed as the “Sustainable
Hog Farming Summit.” The conference was
scheduled for January 2001 in New Bern,
North Carolina. On 8 December, I was
copied, along with the Dean of the School of
Public Health and the UNC Chancellor, on
e-mail correspondence from the UNC
Associate Vice Chancellor for Government
Relations. Staff in the UNC system presi-
dent’s office had written to the Associate
Vice Chancellor:

We have received several questions and com-
plaints from legislators and others—received
through different offices in the University—
about the Sustainable Hog Farming Summit
announced for Thursday, January 11, 2001 at
New Bern.... Five faculty members at three dif-
ferent UNC institutions show on the Summit
agenda as program participants (moderators or
panelists). I've been asked whether those faculty
members are representing themselves or the uni-
versities where they are employed, are attending
on university time or their own, and whether
they are paying their own expenses or is someone
else (presumably meaning the university or the
conference sponsors).

During 15 years on the UNC faculty 1
had presented research at scores of meetings
but had never before been asked to account
for myself in this way. The associate vice
chancellor described a senior member of the
North Carolina Senate who “had concerns
about Carolina’s [UNC’s] ‘involvement’
with the program.” She also described a con-
versation with two Pork Council lobbyists
“whom I consider to be friends” and
reported that “they are fully cognizant of the
fact that we cannot and will not censure our
faculty.” I responded to the administrators
by explaining that I was appearing as a uni-
versity employee to present my research, and
that I would be funded by our environmen-
tal justice research and education grant.

Social and Ethical
Responsibilities of
Researchers

Environmental health research can influence
conflicts between communities of low
income or people of color and the institu-
tions that derive benefits (profits, federal and
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state funding or services, avoidance of
wastes) from the activities and policies that
burden these communities. Researchers,
most of whom work in relatively privileged
institutions, are placed in situations of con-
flicting loyalties if they conduct research in
collaboration with, or on behalf of, commu-
nities burdened by environmental injustices.
These conflicts can threaten the self-interest
of researchers and may raise social and ethi-
cal issues that do not typically arise in
research projects that respond to the agendas
of institutions.

Principles of Research Design

Before addressing some of these conflicts as
they apply to our case, it is important to be
clear that researchers performing commu-
nity-driven environmental health research
should not encounter conflicts over the logic
used to design research. Our scientific cul-
ture values expert opinion and standardized,
replicable techniques over lay opinion and
observation. Because observations of com-
munity members do not “count” in the sci-
entific literature used by policy makers and
courts, researchers can maximize their service
to communities by devising standardized
procedures, including data collection and
measurement techniques, that comport with
professional standards, even as we may need
to change those standards to improve sci-
ence. First among our considerations should
be to conduct studies that have the sensitiv-
ity to detect an effect if one exists. The abil-
ity to detect no effect when one does not
exist is also important, although in the case
of community-driven environmental
health, researchers must carefully distin-
guish “no effect” for a specific biologic end
point from “no effect” in an ecologic con-
text that encompasses social, psychologic,
and economic impacts.

The challenge for researchers is to work
with community members to frame ques-
tions, and design procedures to produce
answers, that respect community concerns
by investigating them with the best technical
approaches possible, including newly devised
methods to enhance community input and
analyze data. Results of these investigations
will be useful to communities burdened by
environmental problems because such
research can address topics that could not be
investigated without the technical resources
of institutions, and because the findings can
be used in situations where community
observations are not valued. Rather than fac-
ing a conflict between standard procedures
and alternatives that are acceptable to the
community but viewed as “unscientific” by
scientists, both researchers and community
members benefit from negotiating the use of
rigorous methods.

Responding to Government,
Industry, and the Media

In responding to concerns and inquiries
from the state legislature, university adminis-
tration, and federal granting agency, I might
have distanced myself from the communities
living with hog CAFOs and their allies.
Instead, I kept them informed. This strategy
had two effects. First, I maintained the trust
of the communities who had been instru-
mental in identifying research questions,
conducting fieldwork, and educating the
public about our findings. This trust would
continue to be essential if we were to address
additional research questions. Second, the
communities responded by appearing at the
legislative hearing, giving advice on accept-
able means of responding to the public
records request, helping to identify external
legal support, and providing strong encour-
agement and support. If I had backed away
from the community under institutional
pressure, not only would I have compro-
mised relationships essential to conducting
high-quality research, our research partner-
ship would have lost support of an outside
constituency at the very time when it was
most needed.

Some academics are reluctant to interact
with the media. They feel that their findings
are misrepresented and misunderstood and
that interviews take considerable time and
have little potential to influence scientific
publications or grant funding, the criteria
that matter most for career advancement.
However, community-driven researchers
have responsibilities regarding publication
of scientific findings, making those findings
public in appropriate ways, and participat-
ing in processes involving the media and
policy makers (24,25). Environmental
health findings can help exposed commu-
nity members protect themselves, can moti-
vate participation in democratic processes,
and can influence public opinion and policy
makers. Researchers have an obligation to
be involved in targeted efforts to inform
affected communities about research results
as well as to participate in activities that
have a wider audience (24). These activities
must be conducted in partnership with
affected communities.

Researchers have a responsibility to
report findings of studies even when they can
be expected to produce negative reactions
from industry, government, or universities.
Publications are a key goal of researchers
seeking to compete for positions and grant
funding in an entrepreneurial environment.
However, when research sheds light on insti-
tutional discrimination, environmental cont-
amination, or health effects that could create
legal problems for institutions that provide
jobs and funding to researchers, researchers
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may be motivated to withhold or delay pub-
lication, or to provide benign interpretations
even when there is evidence of harm. Such
actions fail to meet responsibilities to
research participants, exposed communities
in the study area and elsewhere, policy mak-
ers, and researchers working on the same or
related problems.

Respecting Interests of Individuals
and Communities

Our experiences with the public records act
request have similarities with cases of other
researchers whose records have been subpoe-
naed in law suits involving large corporations
(26-30). Tobacco, oil, and pharmaceutical
industries have sought and obtained research
records that university investigators had
assumed would be protected by confidentiality
requirements. Furthermore, it cannot be pre-
sumed that university administrators will take
a strong advocacy role in protecting research
records or faculty members (26,27). Our com-
promise, revealing responses but not locations
of the respondents, was based on the assump-
tion that both pieces of information would be
required for deductive disclosure of the iden-
tity of participants through age, sex, race,
occupation, and household characteristics.
This compromise was accepted by the univer-
sity attorney despite the concern that the uni-
versity might have to go to court to protect the
identity of communities. However, given the
complexities of deductive disclosure from a
statistical as well as an ethical standpoint, it is
inappropriate for a researcher and an attorney,
especially under threat of litigation, to make
the final decision about release of data.
Researchers and institutions faced with similar
decisions should consult a panel, possibly an
IRB or a commiittee of an IRB, that includes a
statistician, community members, and others
experienced in protection of human subjects.
A more fundamental problem is that
IRBs are concerned only with protecting
individual research participants. In our
research, we were also concerned with pro-
tecting the communities where the research
was conducted. The presence of industrial
hog operations has split communities
between those who depend on the industry
for income and those whose quality of life
and health have been adversely affected (31).
In some areas, community members have
been fearful of participating in research
because of the influence of the hog industry
in local affairs. One resident told us, “If you
want to do a survey in this community,
you'd better finish on the first day, because
you won’t be able to come back.” We were
also advised not to call the sheriff's depart-
ment if we had trouble on the road. Several
community members who have publicly
opposed the industry told me that they have

been followed and threatened, and that they
carry weapons for their own protection.

In 1998, attorneys for a hog grower
wrote to Elsie Herring, a North Carolina
woman who had requested help from local
and state public health officials regarding
spraying of hog waste that drifted onto her
and her mother’s homes and cars (32). The
attorneys threatened to sue Herring and
impose a restraining order if she persisted
in her requests for assistance. “If you violate
any such restraining order,” the letter
stated, “we will ask the court to put you in
prison for contempt.” At the Sustainable
Hog Farming Summit, Herring reported
that the grower blocked passage of her car
on the road to her mother’s house, and that
he entered her mother’s home without invi-
tation, shouted at her mother, and shook
her as she sat in her chair. Herring’s mother
was in her 90s.

On 11 September 1995, Dana Webber
reported in the Wilmington Star (33) that
two residents of Duplin County, North
Carolina, who had publicly opposed indus-
trial hog production became concerned for
their jobs after their supervisors were con-
tacted by representatives of Murphy Farms,
then the largest hog producer in the world.
Although both left their jobs, “not solely
because of Murphy’s intimidation tactics,”
one of the workers said, “It’s a mind game.
This pork industry has got people scared
thinking that they’re so big and strong and
that we can’t do without them.” According to
Webber, “Duplin County officials contend
that people in the county have complained to
them about the kind of intimidation tactics
[the workers] describe.”

In this adversarial climate, the very choice
of research topics almost invariably involves
taking sides, whether it is research on envi-
ronmental health or waste management tech-
nology. Human subjects are not the only
ones at risk in public health research; com-
munity organizations that cooperate with
researchers, community consultants who
facilitate contacts between researchers and
human subjects, family members, and others
may reasonably fear intimidation and threat.
Furthermore, communities that host facili-
ties widely known for repellent odors may
fear stigmatization if their identities are
known. Researchers working on environ-
mental health issues in the area of environ-
mental injustice need to consider not only
their obligation to individual human sub-
jects but also their social responsibilities to
entire communities (5,34).

Conclusions

Most researchers are accustomed to full-time
employment with health insurance, pension
benefits, and wages that afford housing in
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neighborhoods with access to clean water,
sewerage, adequate schools, and medical facil-
ities and that are free from major sources of
environmental contamination. For us, antag-
onism from an industry that is threatened by
environmental health research, or the ques-
tion of support from our own institutions,
can be very disturbing. However, these prob-
lems pale in comparison with the situations of
people who live every day in a contaminated
environment, unable to enjoy their homes
and neighborhoods, unable to sell their prop-
erty (if they are owners), fearful for their own
health and the health of their family mem-
bers. Although I have focused on the perspec-
tives of an epidemiologist working on
community-driven research, it is important to
emphasize that researchers may choose to
walk away from pollution and conflict; most
community members who live with discrimi-
nation, pollution, and conflict have no choice
but to accept or to fight injustice.
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